AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§10.618

testimony shall be made under oath.
The transcript of the hearing is the of-
ficial record of the hearing.

(e) OWCP will furnish a transcript of
the oral hearing to the claimant and
the employer, who have 20 days from
the date it is sent to comment. The
employer shall send any comments to
OWCP and the claimant, who will have
20 more days from the date of the agen-
cy’s certificate of service to comment.

(f) The hearing remains open for the
submittal of additional evidence until
30 days after the hearing is held, unless
the hearing representative, in his or
her sole discretion, grants an exten-
sion. Only one such extension may be
granted. A copy of the decision will be
mailed to the claimant’s last known
address, to any representative, and to
the employer.

(g) The hearing representative deter-
mines the conduct of the oral hearing
and may terminate the hearing at any
time he or she determines that all rel-
evant evidence has been obtained, or
because of misbehavior on the part of
the claimant and/or representative.

(h) Pursuant to 5 U.S.C. 8126, if an in-
dividual disobeys or resists a lawful
order or process in proceedings under
this part, or misbehaves during a hear-
ing or in a manner so as to obstruct the
hearing, OWCP may certify the facts to
the appropriate U.S. District Court,
which may, if the evidence warrants,
punish the individual in the same man-
ner and to the same extent as for a
contempt committed before the court,
or commit the individual on the same
conditions as if the forbidden act had
occurred with reference to the process
of or in the presence of the court.

§10.618 How is a review of the written
record conducted?

(a) The hearing representative will
review the official record and any addi-
tional evidence submitted by the
claimant and by the agency. The hear-
ing representative may also conduct
whatever investigation is deemed nec-
essary. New evidence and arguments
are to be submitted at any time up to
the time specified by OWCP, but they
should be submitted as soon as possible
to avoid delaying the hearing process.

(b) The claimant should submit, with
his or her application for review, all
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evidence or argument that he or she
wants to present to the hearing rep-
resentative. If the claimant chooses to
change the request from an oral hear-
ing to a review of the written record,
the claimant should submit all evi-
dence or argument at that time. A
copy of all pertinent material will be
sent to the employer, which will have
20 days from the date it is sent to com-
ment. (Medical evidence is not consid-
ered ‘‘pertinent’” for review and com-
ment by the agency, and it will there-
fore not be furnished to the agency.
OWCP has sole responsibility for evalu-
ating medical evidence.) The employer
shall send any comments to OWCP and
the claimant, who will have 20 more
days from the date of the agency’s cer-
tificate of service to comment.

§10.619 May subpoenas be issued for
witnesses and documents?

A claimant may request a subpoena,
but the decision to grant or deny such
a request is within the discretion of the
hearing representative. The hearing
representative may issue subpoenas for
the attendance and testimony of wit-
nesses, and for the production of books,
records, correspondence, papers or
other relevant documents. Subpoenas
are issued for documents only if they
are relevant and cannot be obtained by
other means, and for witnesses only
where oral testimony is the best way
to ascertain the facts.

(a) A claimant may request a sub-
poena only as part of the hearings
process, and no subpoena will be issued
under any other part of the claims
process. To request a subpoena, the re-
questor must:

(1) Submit the request in writing and
send it to the hearing representative as
early as possible but no later than 60
days (as evidenced by postmark, elec-
tronic marker or other objective date
mark) after the date of the original
hearing request.

(2) Explain in the original request for
a subpoena why the testimony or evi-
dence is directly relevant to the issues
at hand, and a subpoena is the best
method or opportunity to obtain such
evidence because there are no other
means by which the documents or tes-
timony could have been obtained.
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(b) No subpoena will be issued for at-
tendance of employees of OWCP acting
in their official capacities as decision-
makers or policy administrators. For
hearings taking the form of a review of
the written record, no subpoena for the
appearance of witnesses will be consid-
ered.

(c) The hearing representative issues
the subpoena under his or her own
name. It may be served in person or by
certified mail, return receipt requested
(or equivalent service from a commer-
cial carrier), addressed to the person to
be served at his or her last known prin-
cipal place of business or residence. A
decision to deny a subpoena can only
be appealed as part of an appeal of any
adverse decision which results from the
hearing.

§10.620 Who pays the costs associated
with subpoenas?

(a) Witnesses who are not employees
or former employees of the Federal
Government shall be paid the same fees
and mileage as paid for like services in
the District Court of the United States
where the subpoena is returnable, ex-
cept that expert witnesses shall be paid
a fee not to exceed the local customary
fee for such services.

(b) Where OWCP asked that the wit-
ness submit evidence into the case
record or asked that the witness at-
tend, OWCP shall pay the fees and
mileage. Where the claimant requested
the subpoena, and where the witness
submitted evidence into the record at
the request of the claimant, the claim-
ant shall pay the fees and mileage.

§10.621 What is the employer’s role
when an oral hearing has been re-
quested?

(a) The employer may send one (or
more, if deemed appropriate by the
hearing representative) representa-
tive(s) to observe the proceeding, but
the agency representative cannot give
testimony or argument or otherwise
participate in the hearing, except
where the claimant or the hearing rep-
resentative specifically asks the agen-
cy representative to testify.

(b) The hearing representative may
deny a request by the claimant that
the agency representative testify
where the claimant cannot show that
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the testimony would be relevant or
where the agency representative does
not have the appropriate Ilevel of
knowledge to provide such evidence at
the hearing. The employer may also
comment on the hearing transcript, as
described in §10.617(e).

§10.622 May a claimant or representa-
tive withdraw a request for or post-
pone a hearing?

(a) The claimant and/or representa-
tive may withdraw the hearing request
at any time up to and including the
day the hearing is held, or the decision
issued. Withdrawing the hearing re-
quest means the record is returned to
the jurisdiction of the district office
and no further requests for a hearing
on the underlying decision will be con-
sidered.

(b) OWCP will entertain any reason-
able request for scheduling the oral
hearing, including whether to partici-
pate by teleconference, video-
conference or other electronic means,
but such requests should be made at
the time of the original application for
hearing. Scheduling (including format)
is at the sole discretion of the hearing
representative, and is not reviewable.

(c) Once the oral hearing is scheduled
and OWCP has mailed appropriate writ-
ten notice to the claimant and rep-
resentative, OWCP will, upon submis-
sion of proper written documentation
of unavoidable serious scheduling con-
flicts (such as court-ordered appear-
ances/trials, jury duty or previously
scheduled outpatient procedures), en-
tertain requests from a claimant or his
representative for rescheduling as long
as the hearing can be rescheduled on
the same monthly docket, generally no
more than 7 days after the originally
scheduled time. When a request to
postpone a scheduled hearing under
this subsection cannot be accommo-
dated on the docket, no further oppor-
tunity for an oral hearing will be pro-
vided. Instead, the hearing will take
the form of a review of the written
record and a decision issued accord-
ingly.

(d) Where the claimant or representa-
tive is hospitalized for a non-elective
reason or where the death of the claim-
ant’s or representative’s parent,
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